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STAFF REPORT
Rule 1406 —Generation of Emission Reduction Credits for Paving Unpaved
Public Roads

l. PURPOSE OF STAFF REPORT

A staff report serves several discrete purposesprimary purpose is to provide a summary and
background material to the members of the GoverBmard. This allows the members of the
Governing Board to be fully informed before makamyy required decision. It also provides the
documentation necessary for the Governing Boardake any findings, which are required by
law to be made prior to the approval or adoptioa dbcument. In addition, a staff report
ensures that the correct procedures and propenagdation for approval or adoption of a
document have been performed. Finally, the segdbrt provides evidence for defense against
legal challenges regarding the propriety of therayg or adoption of the document.

Il. EXECUTIVE SUMMARY

The MDAQMD has the authority pursuant to Califorriaalth and Safety Code (H&S Code)
840702 to adopt, amend or repeal rules and regakatiThe MDAQMD is proposing to rescind
Rule 1406 -Generation of Emission Reduction Credits for Paving Unpaved Public Roads
pursuant to the Writ of Mandate issueddalifornia Unions for Reliable Energy, Center for
Biological Diversity and Frank Leviasv. MDAQMD, Superior Court, Riverside County, Indio
Branch Case No. INC 071192 (CEQA) (“Writ of Mandate

II. STAFF RECOMMENDATION

Staff recommends that the Governing Board of thgaWDesert Air Quality Management
District (District) rescind Rule 1406 Generation of Emission Reduction Credits for Paving
Unpaved Public Roads and approve the appropriate CEQA documentatidns dction is
necessary to rescind Rule 1406&eneration of Emission Reduction Credits for Paving Unpaved
Public Roadsto comply with the Writ of Mandate.
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V. LEGAL REQUIREMENTS CHECKLIST

The findings and analysis as indicated below ageired for the procedurally correct rescission
of Rule 1406 -Generation of Emission Reduction Credits for Paving Unpaved Public Roads.
Each item is discussed, if applicable, in SectionGopies of related documents are included in

the appropriate appendices.

FINDINGS REQUIRED FOR
RULES & REGULATIONS:

X Necessity

X Authority

X Clarity

X Consistency

X Non-duplication

X Reference

X Public Notice & Comment
X Public Hearing

REQUIREMENTS FOR STATE
IMPLEMENTATION PLAN
SUBMISSION (SIP):

X Public Notice & Comment

X Availability of Document

X Notice to Specified Entities (State, Air
Districts, USEPA, Other States)

X Public Hearing

X Legal Authority to adopt and implement the
document.

X Applicable State laws and regulations were
followed.

2

ELEMENTS OF A FEDERAL
SUBMISSION:

N/A Elements as set forth in applicable Federal

law or regulations.

CALIFORNIA ENVIRONMENTAL QUALITY
ACT REQUIREMENTS (CEQA):

X Ministerial Action

N/A Exemption

N/A  Negative Declaration

N/A Environmental Impact Report

X Appropriate findings, if necessary.
X Public Notice & Comment

SUPPLEMENTAL ENVIRONMENTAL
ANALYSIS (RULES & REGULATIONS ONLY):

X Environmental impacts of compliance.
X Mitigation of impacts.

X Alternative methods of compliance.
OTHER:

N/A  Written analysis of existing air pollution
control requirements

X Economic Analysis

X Public Review

MDAQMD Rule 1406
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V. DISCUSSION OF LEGAL REQUIREMENTS
A. REQUIRED ELEMENTS/FINDINGS

This section discusses the State of Californiaisiag requirements that apply to the
proposed rescission of Rule 1406. These are acti@t need to be performed and/or
information that must be provided in order to raddhe rule in a procedurally correct
manner.

1. State Findings Required for Adoption of Rule®&gulations:

Before adopting, amending, or repealing a ruleegulation, the District
Governing Board is required to make findings ofessity, authority, clarity,
consistency, non-duplication, and reference baped velevant information
presented at the hearing. The information beloprosided to assist the Board in
making these findings.

a. Necessity:

The proposed rescission of Rule 1406 is necessapstind Rule
1406 —Generation of Emission Reduction Credits for Paving
Unpaved Public Roads pursuant to the Writ of Mandate.

b. Authority:

The District has the authority pursuant to H&S C8d8702 to
adopt, amend or repeal rules and regulations.

C. Clarity:

The rescission is clear in that the purpose fordéseission is
easily understood.

d. Consistency:

The proposed rescission of Rule 1406 is in harnvaitty, and not
in conflict with or contradictory to any state lawregulation,
federal law or regulation, or court decisions beeathis rule was
ordered rescinded pursuant to the Writ of Mandatas rescission
is a procedural action to remove the rule fromNH2AQMD
rulebook.

e. Non-duplication:

The proposed rescission of Rule 1406 does not imffessame
requirements as any existing State or Federal fawgulation
because this rescission is a procedural actioantmye a rule from
the MDAQMD rulebook pursuant to court order.
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Reference:

The District has the authority pursuant to H&S C846702 to
adopt, amend or repeal rules and regulations.

Public Notice & Comment, Public Hearing:

Notice for the public hearing for the proposed ieson of Rule
1406 will be published 02/19/2010. See Appendikft a copy of
the public notice. See Appendix “C” for copiescomments, if any,
and District responses.

2. Federal Elements (SIP Submittals, Other Fed&rbmittals).

Submittals to USEPA are required to include varielesnents depending upon
the type of document submitted and the underlyiedeial law that requires the
submittal. The information below indicates whidareents are required for the
proposed rescission of Rule 1406 and how they wsatisfied.

a.

Satisfaction of Underlying Federal Requirements:

The proposed rescission of Rule 1406 is not sulgeitte
requirements for a State Implementation Plan (SiP)nittal
because Rule 1406 was intended for inclusion irStiRebut was
not submitted due to the filing of a lawsuit.

Public Notice and Comment:

Notice for the public hearing for the proposed igson of Rule
1406 will be published 02/19/2010. See AppendikxftB a copy
of the public notice. See Appendix “C” for copmscomments, if
any, and District responses.

Availability of Document:

Copies of the proposed rescission of Rule 1406aad
accompanying draft staff report will be made avadao the
public on or before 02/19/2010.

Notice to Specified Entities:

Copies of the proposed rescission of Rule 1406aad
accompanying draft staff report were sent to déd@éd agencies.
The proposed rescission was sent to CARB and USEPA
02/12/2010.

MDAQMD Rule 1406
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e. Public Hearing:

A public hearing to consider the proposed resamssidRule 1406
has been set for 03/22/2010.

f. Legal Authority to Adopt and Implement:

The District has the authority pursuant to H&S C8d6702 to
adopt, amend, or repeal rules and regulations@dd such acts as
may be necessary or proper to execute the dutigssed upon the
District.

g. Applicable State Laws and Regulations Were Fgdid

Public notice and hearing procedures pursuant t& Id&de
8840725-40728 have been followed. See SectiorAj{Q] above
for compliance with state findings required purduarH&S Code
840727. See Section (V)(B) below for compliancéhvthe
required analysis of existing requirements purst@ait&S Code
840727.2. See Section (V)(C) for compliance witbreomic
analysis requirements pursuant to H&S Code 840928«
Section (V)(D) below for compliance with provisiookthe
California Environmental Quality Act (CEQA).

B. WRITTEN ANALYSIS OF EXISTING REQUIREMENTS

H&S Code 840727.2 requires air districts to preaveitten analysis of all existing
federal air pollution control requirements that lgdp the same equipment or source type
as the rule proposed for modification by the distriRule 1406 must be rescinded
pursuant to Writ of Mandate. Therefore the prefpansof a written analysis of existing
pollution control requirements that apply to theneaequipment or source type is not
required.

C. ECONOMIC ANALYSIS
1. General

Rule 1406 was ordered rescinded pursuant to thedMMandate. This
rescission is a procedural action to remove the froim the MDAQMD rulebook.
No economic impact is anticipated by the rescissioRule 1406.

2. Incremental Cost Effectiveness

Pursuant to H&S Code §840920.6, incremental costéffeness calculations are
required for rules and regulations which are adbpteamended to meet the
California Clean Air Act requirements for Best Aladile Retrofit Control
Technology (BARCT) or “all feasible measures” totrol volatile compounds,
oxides of nitrogen or oxides of sulfur. The resa of Rule 1406 is not subject

MDAQMD Rule 1406 5
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D.

to incremental cost effectiveness calculations bsedhis rule does not impose
BARCT or “all feasible measures”.

ENVIRONMENTAL ANALYSIS (CEQA)

Through the process described below the appropBiBt@A process for the proposed
rescission of Rule 1406 was determined.

F.

1. The proposed rescission of Rule 1406 meets H@ACdefinition of
project.

2. Public Resources Code §21080(b)(1) createstat&taexemption for
ministerial projects. “Ministerial” describes avgonmental decision involving
little or no personal judgment by the public officas to the wisdom or manner of
carrying out the project. The public official mrapplies the law to the facts as
presented but uses no special discretion or judgmeraching a decision. A
ministerial decision involves only the use of fixadndards or objective
measurements, and the public official cannot ussegmal, subjective judgment in
deciding whether or how the project should be edraut (14 CCR 815369). The
proposed rescission of Rule 1406 is exempt from EE€Yiew because this
rescission is a procedural action to remove the froim the MDAQMD rulebook
pursuant to court order. The court itself is noegency subject to the provision
of CEQA (Public Resources Code §21063, 14 CCR 836&id the MDAQMD
does not have the discretion to ignore the couktor Therefore, since this
rescission is required to comply with the Writ oaiMlate, a Statutory Exemption,
Ministerial Action (14 Cal. Code Reg. §15268) apgpli Copies of the documents
relating to CEQA can be found in Appendix “D”.

SUPPLEMENTAL ENVIRONMENTAL ANALYSIS
1. Potential Environmental Impacts

The rescission of Rule 1406 is a procedural adtbaiemove the rule from the
MDAQMD rulebook. No environmental impacts are aipiited from this action.

2. Mitigation of Impacts

N/A

3. Alternative Methods of Compliance
N/A

PUBLIC REVIEW

See Staff Report Section (V)(A)(1)(g) and (2)(lp veell as Appendix “B”

MDAQMD Rule 1406
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VI.  TECHNICAL DISCUSSION
A. SOURCE DESCRIPTION

Rule 1406 applies to applicants subject to theirements of District Rule 1303(B) for
PMyo, who elect to generate RyEmission Reduction Credits (PERCs) from the
voluntary paving of unpaved public roads within Bistrict, when such paving has
occurred after the adoption of this Rule. PER@sat&d pursuant to Rule 1406 were
limited in scope in that they were required upagation to be linked to a specified
project and used only for such project. Excess®&€buld not be placed in the ERC
bank for later use and became null and void one afer the linked emissions unit start

up.

The MDAQMD adopted Rule 1406 on 08/27/2007 and atednt on 10/27/08. The rule
was ordered rescinded by the court pursuant tdMieof Mandate. The MDAQMD is
now officially rescinding this rule and deletingriom the rulebook.

B. EMISSIONS

The rescission of Rule 1406 is a procedural adbaelete a rule from the MDAQMD
rulebook. No environmental impacts are anticipdtech this action since no credits
were issued to be used for specified linked prejémtowing the adoption of the rule due
to the filing of California Unions for Reliable Energy, Center for Biological Diversity

and Frank Leviasv. MDAQMD, Superior Court, Riverside County, Indio Brancls€a
No. INC 071192 (CEQA).

C. CONTROL REQUIREMENTS

The rescission of Rule 1406 is a procedural adbatelete a rule from the MDAQMD
rulebook. Credits were not issued to new or exggprojects under the provisions of this
rule.

D. PROPOSED RULE SUMMARY

This section gives a brief overview of the proposestission of Rule 1406.

The MDAQMD adopted Rule 1406 on 08/27/2007, ameriedule on 10/27/08, and is
now officially rescinding this rule and deletingriom the rulebook.

E. SIP HISTORY
1. SIP History.

Rule 1406 was intended as a SIP rule, but wasulwhsted due to the filing of a
lawsuit.
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2. SIP Analysis.

Rule 1406 is not a part of the MDAQMD SIP, therefarSIP analysis is not
required.
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Appendix “A”
Rule 1406 -Generation of Emission Reduction Credits for Paving Unpaved Public
Roads Iterated Version

The iterated version is provided so that the changan existing rule may be easily found. The
manner of differentiating text is as follows:

1. Underlined texidentifies new or revised language.

2. +tined-outtexidentifies language which is being deleted.

3. Normal text identifies the current languagehaf tule which will remain unchanged by
the adoption of the proposed amendments.

4, [ Bracketed italicized text] is explanatory material that is not part of thegmsed
language. It is removed once the proposed amerntdrasmadopted.
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(Adopted: 08/27/07; Amended: 10/27/08; Rescindeat/ail/yy) |
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[SIP: Submitted as amended 10/27/08 on mm/dd/yy]
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Appendix “B”
Public Notice Documents

1. Draft Proof of Publication — Daily Press
2. Draft Proof of Publication — Riverside Pressdfptise
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NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the Governing Board of the Mojave Desert Airaity
Management District (MDAQMD) will conduct a publ®aring on March 22, 1406 at 10:00
A.M. to consider the proposed rescission of Rul@614Generation of Emission Reduction
Credits for Paving Unpaved Public Roads.

SAID HEARING will be conducted in the Governing Board Chambecated at the

MDAQMD offices 14306 Park Avenue, Victorville, CA2992-2310 where all interested
persons may be present and be heard. Copies pfdpesed rescission of Rule 1406 —
Generation of Emission Reduction Credits for Paving Unpaved Public Roads and the Staff
Report are on file and may be obtained from thekGdé the Governing Board at the MDAQMD
Offices. Written comments may be submitted to Bltieaston, Deputy APCO at the above
office address. Comments must be received notlader March 19, 2010 to be considered. If
you have any questions you may contact Tracy Wsaéie(760) 245-1661 extension 6122 for
further information.

Pursuant to the Writ of Mandate issuedCalifornia Unions for Reliable Energy, Center for
Biological Diversity and Frank Leviasv. MDAQMD, Superior Court, Riverside County, Indio
Branch Case No. INC 071192 (CEQA), Rule 1406 mastiscinded.

Pursuant to the California Environmental Qualityt LCEQA) the MDAQMD has determined
that a_Statutory ExemptipMinisterial Action (14 Cal. Code Reg. 815268) lggpand has
prepared dotice of Exemption for this action.

Michele Baird
Clerk of the Board
Mojave Desert Air Quality Management District
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NOTICE OF HEARING

NOTICE IS HEREBY GIVEN that the Governing Board of the Mojave Desert Airaity
Management District (MDAQMD) will conduct a publ®aring on March 22, 1406 at 10:00
A.M. to consider the proposed rescission of Rul@614Generation of Emission Reduction
Credits for Paving Unpaved Public Roads.

SAID HEARING will be conducted in the Governing Board Chambecated at the

MDAQMD offices 14306 Park Avenue, Victorville, CA2992-2310 where all interested
persons may be present and be heard. Copies pfdpesed rescission of Rule 1406 —
Generation of Emission Reduction Credits for Paving Unpaved Public Roads and the Staff
Report are on file and may be obtained from thekGdé the Governing Board at the MDAQMD
Offices. Written comments may be submitted to Bltieaston, Deputy APCO at the above
office address. Comments must be received notlader March 19, 2010 to be considered. If
you have any questions you may contact Tracy Wsaéie(760) 245-1661 extension 6122 for
further information.

Pursuant to the Writ of Mandate issuedCalifornia Unions for Reliable Energy, Center for
Biological Diversity and Frank Leviasv. MDAQMD, Superior Court, Riverside County, Indio
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Appendix “C”
Public Comments and Responses

No comments received at this time.
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Appendix “D”
California Environmental Quality Act

Documentation
1. Draft Notice of Exemption — San Bernardino County
2. Draft Notice of Exemption — Riverside County

MDAQMD Rule 1406
Staff Report d1, 02/11/10

D-1



D-2

This page intentionally left blank.

MDAQMD Rule 1406
Staff Report d1, 02/11/10



NOTICE OF EXEMPTION

TO: County Clerk FROM: Mojave Desert
San Bernardino County Air Quality Management District
385 N. Arrowhead,” Floor 14306 Park Ave
San Bernardino, CA 92415 Victorville, CA 92392-2310

X MDAQMD Clerk of the Governing Board

PROJECT TITLE: Rescission of Rule 1406Generation of Emission Reduction Credits for
Paving Unpaved Public Roads.

PROJECT LOCATION — SPECIFIC: San Bernardino County portion of the Mojave Deser
Air Basin and Palo Verde Valley portion of RivemsiG@ounty.

PROJECT LOCATION — COUNTY: San Bernardino and Riverside Counties

DESCRIPTION OF PROJECT: Pursuant to the Writ of Mandate issuedadifornia Unions
for Reliable Energy, Center for Biological Diversity and Frank Leviasv. MDAQMD, Superior
Court, Riverside County, Indio Branch Case No. I0ii1192 (CEQA) Rule 1406 must be
rescinded.

NAME OF PUBLIC AGENCY APPROVING PROJECT: Mojave Desert AQMD
NAME OF PERSON OR AGENCY CARRYING OUT PROJECT: Mojave Desert AQMD

EXEMPT STATUS (CHECK ONE)
_X_ Ministerial (Pub. Res. Code §21080(b)(1); 14 Catle Reg. §15268)
Emergency Project (Pub. Res. Code §21080(b)(4f;dl4Code Reg. 815269(b))
Categorical Exemption — Class 8 (14 Cal Code B&§308)

REASONS WHY PROJECT IS EXEMPT: The proposed rescission of Rule 1406 is exempt
from CEQA review because this rescission is a o action to remove the rule from the
MDAQMD rulebook pursuant to court order. Since tlscission is a Ministerial Action
required to comply with a court order, a Statut@remption, Ministerial Action (14 Cal. Code
Reg. 815268) applies.

LEAD AGENCY CONTACT PERSON: Eldon Heaston PHONE: (760) 245-1661

SIGNATURE: TITLEEXxecutive DirectoDATE: 03/22/2010

DATE RECEIVED FOR FILING:
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NOTICE OF EXEMPTION

TO: Clerk/Recorder FROM: Mojave Desert
Riverside County Air Quality Management District
3470 12th St. 14306 Park Ave
Riverside, CA 92501 Victorville, CA 92392-2310

X MDAQMD Clerk of the Governing Board

PROJECT TITLE: Rescission of Rule 1406Generation of Emission Reduction Credits for
Paving Unpaved Public Roads.

PROJECT LOCATION — SPECIFIC: San Bernardino County portion of the Mojave Deser
Air Basin and Palo Verde Valley portion of Riversi@ounty.

PROJECT LOCATION — COUNTY: San Bernardino and Riverside Counties

DESCRIPTION OF PROJECT: Pursuant to the Writ of Mandate issueadifornia Unions
for Reliable Energy, Center for Biological Diversity and Frank Leviasv. MDAQMD, Superior
Court, Riverside County, Indio Branch Case No. I0i192 (CEQA) Rule 1406 must be
rescinded.

NAME OF PUBLIC AGENCY APPROVING PROJECT: Mojave Desert AQMD
NAME OF PERSON OR AGENCY CARRYING OUT PROJECT: Mojave Desert AQMD

EXEMPT STATUS (CHECK ONE)
_X_ Ministerial (Pub. Res. Code §21080(b)(1); 14 Catle Reg. 815268)
Emergency Project (Pub. Res. Code §21080(b)(4fdl4<Code Reg. 815269(b))
Categorical Exemption — Class 8 (14 Cal Code B&§308)

REASONS WHY PROJECT IS EXEMPT: The proposed rescission of Rule 1406 is exempt
from CEQA review because this rescission is a o action to remove the rule from the
MDAQMD rulebook pursuant to court order. Since tlascission is a Ministerial Action
required to comply with a court order, a Statut@rgmption, Ministerial Action (14 Cal. Code
Reg. 815268) applies.

LEAD AGENCY CONTACT PERSON: Eldon Heaston PHONE: (760) 245-1661

SIGNATURE: TITLEXxecutive DirectoDATE: 03/22/2010

DATE RECEIVED FOR FILING:
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Appendix “E”
Bibliography

The following documents were consulted in the prafan of this staff report.
1. Peremptory Writ of Mandate, CALIFORNIA UNIONS RIRELIABLE ENERGY,

CENTER FOR BIOLOGICAL DIVERSITY AND FRANK LEVIAS vMDAQMD, Superior
Court, Riverside County, Indio Branch Case No. I0i192 (CEQA)
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